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, ‘pursuant to the Montana water Use Act and Administrative Procedure
.*_n:wf:;'Act, a.combined hearing on objections to'the above-named application and
objections to AppIication No. 2364-s406G, 2815-s40G, 2518-s40G, 2517-s40G,
2680-s40G, and 2679-s40G was held on Apri] 15, 1975, at Chester, Montana..
The App11cant, Robert Bond, appeared at the hearing and presented

[testimony. The App1icant's lessee, J1m Grammer, appeared at the hearlng and

. :presented testimony. They were represented by counsel, Paul Bunn, ESqg.,
- of Chester, Montana. “Ralph £klund, Soil Conservation Serv1oe technician
in Chester, presented testimonyfon beha]f of the AppIicant _
Arthur Rambo, Mike Burkhartsmeyer, Virgii Jurenka, and Terry Stevenson

a]l submitted t1mely obaect1ons to the appl1cat1on. Mr. Rambo. Mr. Burkhartsmeyer.
and Mr. Jurenka appeared at the hear1ng and presented test1mony. A1l the '
- objectors were represented by counsel, John Warner, Esq., of Havre, Montana.
Hr..warner presented testimony on behalf of Mr. Stevenson. .. *
Through counsel, Mr. Warner, the obaectors offered into evidence a.map
of the Sage Creek area, a copy of a distrlct court complaint, and four lists
ofNot1ce of Appropriat1on of Water Right appurtenant to the obaectors property

These were marked as "Objectors® Exhibits 1 through 6" and received into

._ evidence without objection. T A B , ) _
_ A Proposed order (Proposal for Decision) on the above hearing was
1ssued by the Hearing Examiner, James A. Lewis, on November 14, 1975 ~ The
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Proposed Order specified that the Proposed Drder would become fina] when
- accepted by the Administrator of the Hater Resources Division of the -

Department of Natural Resources and Conservation, that written exceptions to -

the Proposed Order must be filed with the Department within ten (10) days of -
o R

- ;receipt of same, and that upon receipt of -any written exceptions-by'the

) Department, opportunity would be provided to file briefs and to make oral

arguments before the Administrator of the Hater Resources Division.
On December 3, 1975, the Department received a letter dated December 2

1975, from John Warner, attorney at law in Havre.'who represents the four

- objectors in tnis matter, requesting an extension of time until December

. 31, 1975, in which to fully consider the possibility of filing an'exception-

to the Proposed Order. The Department by letterfof December 4, 1975; granted
Mr. Warner's requested extension of time to December 31, 1975. | :
An Exceptlon and Brief dated December 23, 1975, was filed by Paul C. Bunn,
attorney-for the Applicant, opposing the Proposa] for Decision as entered on |
November 14, 1975, by the Hearing Examiner,. in the matter of Applicatlon ‘

- No. 2815-5406, also by Robert Bond e e

% The Department by letter of January 6, 1976, sent a letter to

"Paul C. Bunn. attorney for the Applicant. which stated in part as follows:

‘A close review of your exception indicates that there must be
*"a misunderstanding as to the app11cation and fb]louing Proposed
Order that you are excepting. Application No. 2815-s4DG did not
- receive an Interim Permit nor does the Proposed Order require a
~ permanent drainage device; therefore, we must conclude that you are
making your exception to Applicatidh No. 2816-3409."Application No.
2816-5406-d1d receive an Interim Permit and the Proposed Order did

| requ{re ‘the permanent insta]lation of an adequate drainage device,
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- “channel, or any other necessary means to satisfy existing. water . .”4;'3'*“7:

rights . . . .* Please make written verification that your exception | |
s directed to Application No. 2616-s40G and not 2815-5406."
/ o " Mr. Bunn, by his letter of Januany 15, 1976, to the Department, .
stated "Please be advised that my exceptibns were directed to Application ‘
No. 2816-s40G . . . . SRR R ;:;ji . ‘-1z'=i'b—='~i.;" bl ]
A Memorandum in Opposition to Exceptions to Proposal for Decision LRy
- was filed by John Warner on behalf of the objectors, as dated on January
g 6, 1976. This memorandum was filed as a reply to Mr. Bunn's Exception N
and Brief dated December 23, 1975. By letter dated January 12, 1976,
~ the Department acknowledged receipt of Mr. Harner S memorandum.
Lt The Department, by teiephone discussion on January 16, 1976 with
. Mr. Bunn, was 1nformed that his exception also included his brief on this
‘ d' matter and that lie did not wish to pursue this matter to an oral argument ‘
. - hearing before the Administrator of the Water Resources Division. PR
| By letter of January 20 1976, the Department informed Mr. Warner R
" of Mr. Bunn's verbal statement, and Mr. warner was requested to reply in ‘“
uriting indicating if he wished to pursue his memorandum to an’ oral argument" |
hearing before the Administrator. He was also informed that shouid he decide
not togpursue this opportunity the Administrator would propose and issue |
a Finai'Order on the record in the application fiie'at‘preSEnt. '
Mr. Warner by letter dated January 27, 1976, to the Department;
stated, "I do not request oral argument before the Adninistrator. The
.matter may be submitted on the briefs." | : “
The Department by ietter dated February 4, 1976, to Mr. warner.
uﬂth copies to Paul C. Bunn and Robert Bond stated in part, “Since

‘ neither party wishes to pursue this to an oral argument heari ng, please be

advised that this matter will be forwarded to the Hater Resources Division
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in the application file at present. " |
Since none of the parties in this matter requested an orai argument'
hearing on their objections, exceptions and memorandums or briefs before 7
.the Administrator, the Administrator of the Water Resources Divisionvhereby
makes the fol]owing Final Order, based on the Proposed Order of November 14,
1975, the objections, exceptions, memorandums or briefs, and all pertinent |

Anformation filed by parties to this matter,'and made a permanent record

- of the application.

| The Proposed Findings of Fact, COnclusions of Law, and Order in this
matter, as entered on November 14, 1975, by the Hearing Examiner. are

hereby adopted as the Final Findings of Fact, Conclusions of Law, and Order; |

. except that the Proposed Order is hereby modified as foliows.

_ . FINAL ORDER o
- 1. The Applicant's Prov151ona1 Permit is hereby conditionaliy granted

- for Application No. 2816-s406 to appropriate 2 acre-feet of water per annum

from an unnamed tributary of Big Sage Creek, in Liberty County, . Montana,

.be impounded in a 2-acre-foot reservoir on said unnamed tributary at a potnt
'in the SE% of Section 12, Township 36 North, Range 5 East, M.P. M.. and used
for stock-watering purposes from May 1 to October 1, 1nc]usive, of each year. -

2. The permit is subject to all prior water rights in the source of

- supply, and subject to any final determination of prior existing water

rights as provided by Montana law.
3. The permit is subject to the portab]e or penmanent instaiiation of.

. an adequate drainage device, channel, bypass, or any other necessary means
o drain the reservoir in order to satisfy prior water rights. Plans for-said ‘

‘ adequate drainage device must be submitted to and approved by the Department.
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0 4;‘ The permit is subject to tﬁé:condition that Said adeqﬁéte-dréin;ge
device be permangntly'installed-or at all times is made p@rtab1& avaiidee - “ﬁf

to drain said reservoir, if necessary,'withih“bnéﬂ(1) year aftérxthe hété

of fhis Final Order, or within any Départmental auﬁhoriied-eﬁtiﬁsion.of time. .

-;ZQIZZE §§y}of f

Done this

e ' Kdmnistrator, water UTces
P A . .. - DEPARTMENT OF NATURAL RESOURCES
TR S . D CONSERVATION -

NOTICE: Section 89-8-100, R.C.M. 1947, provides that a person who is
aggrieved by a final decision of the Department is entitled to
a hearing before the Board of Natural Resources and Conservation.
A person desiring a hearing pefore the Board pursuant to this
gection must notify the Department in writing within ten (10)
_ _ ~ days of the final decision. - : £9
. ~ Address: Department of Natural Resources and Conservation
L : Natural Resources Building —
32 South Ewing '
Helena; MT 59601

N
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BEFORE THE DEPARTMENT
L L LOF T '
NATURAL RESOURCES -AND CQNSERVATION.
OF THE STATE OF MONTANA

- o bty a e
- -3 .

IN THE MATTER OF APPLICATION FOR ) FRES . Ry o
BENEFICIAL WATER USE PERMIT . ) PROPOSAL FOR DECTSION
NO. 2816-s40G. ROBERT BOND ex #) | NENR

ISSUES

1. Water Rights, unaopropriated-éater} adverse~effeot:'

Does the bare assertion that”therbﬁjeotors have ﬁof‘beenwéblel

to exercise their water rights for“éhe IaSt 2for*3 yeara,which o

have been drought, years constitute'conclusive'evi&ence‘thatz
there are no unappropriated waters and that the'proposed
appropriation will adversely-affecr prior rfghts? .

2. Administrative Law, Water Rights: Can tﬁe-bepertﬁenr :
revoke an interim permit and deny an eooiIoEtion for behefioieio
water use permit because the permitteerfailed to'comply with:ﬁ
the conditions of the interim permit?

3. Water Rights: Can the Department cogoition water:usej
permits for stockwater reserv01rs subject to installatlon of a
drainage device adequate to protect prior exlstlng rlghts? |

4. Water Rights: Adverse Effect- Does equlvocal_
testimony establish the fact that water would not reach the

Objectors in any event? - . _ v
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~Pursuant to the Montana Water Use and Admanlstratlve
ProceduresActs, a comblned hearzng on objectlons to the df'j'
above-named application and objeotlons to Appllcatlon Numbersdf* "d
2364-s40G, 2815-s40G, 2518-5406, 2517-s40G, 2680-540G, 2679-3406,_p_d0”
was held April 15, 1975 at Chester, Montana. .

The Applicant, Robert Bond, appeared at the hearing and ‘pd y
presented testimony. The Appllcant s lessee, Jlm Grammer,'
appeared at the hearing and presented testimony. They were
represented by counsel, Mr. Paul Bunn, Esq.; of Chester, |
Montana. Mr. Ralph Eklund, 8011 Conservatlon Serv10e techn1c1an'

in Chester, presented testlmony on behalf of the Appllcant.“‘

Mr. Arthur Rambo, Mrx. Mike Burkhartsmeyer, Mr Vlrgll Jurenka,” 1&”‘

and Mr. Terry Stevenson all submztted tlmely ob3ect1ons to the

application. Mr. Rambo, My. Burkhartsmeyer, and Mr. Jurenka

. appeared at the hearing and presented testlmony..rAll-the

objeCtors were represented by counsel, Mr,'John Warner,"Esq.;of
Havre, Montana. Mr. Warner-presented,teStimony'onsbehalf"of’
Mr. Stevensen. _ -

Through counsel, Mr. Warner, the objectors offered 1nto.

eV1dence a map of the Sage Creek area, a ‘copy of a Dlstrlct

- Court complalnt, and four_llsts of Notlce.of Appropriatlon 'J

of Water Right'appurtenant'to-the ObjectorS' propertf.'“These
were marked as Objector's Exhlblts 1 through 6 and recelved

into evidence without objectlon. : ' _;]_d'}._
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2816-s40G with the Department seeklng to appropriate 2 acre-;arf" .

feet of water per annum from an unnamed tributary of Blg Sage
Creek in Liberty County,. Montana.

in a 2-acre-foot reservoir on sa1d unnamed trlbutary at'a

point in the SE 1/4 of Sec.tlz m, 36N., R. 5E., M. P M.,'rmhsfﬁfi”'ﬂ

and used for stockwaterlng purposes from May l to October 1,_7

inclusive, of each yvear. The appllcation states that the dam

‘and reservoir will be deslgned by the Soil Conservation Service,‘7?

The reservoir will serve 80 head of cattle. | |
On September 13, 1974 the Department 1ssued an Interlm e
Permit No, 2816-s540G, based on: thls Applrcatlon No. 2816-540G.‘edd‘
On January 7, 1975, Mr Terry Stevenson submltted a tlmely- ;
objection to the Appllcatzon(- On January 2 1975 Mr Arthur
Rambo submitted a timely objectzon to the applicatlon. On- g
January 9, 1975 Mr. Mike Burkhartsmeyer submitted a timely
objection to the application.
Jurenka submitted a timely objectlon to the’ appllcatlon. Ali‘f~“

of the above objectlons are on the grounds that there are no-.

unapproprlated waters in the proposed source'of supply and that-'

the proposed approprlatlon will adversely affect the objectors ',_\5;ﬁlfff

“prior exa.st:.ng water r:.ghts :Erom the source of Sage Creek.

Mr. Jim Grammer, lessee of the Applicant testlfled that'

the proposed reservoir is at least one mile from. Sage Creek. U[T.

The drainage area serv1ng-the reservo1r-1s3approx1mately:that,ﬁ:fﬁ”f'?

On July 5, 1974, the Appl;cant submltted Appllcation No.eep:fx.f'-

The. water is to be 1mpounded ,;:f

on January 21, 1975 Mr.’ vlrg%lyf""'”



_'serV1ng 1/4 mile of stream 1ength. The dam is. equipped w1th

drainage area. Based on his experlence as a technlclan, Mr.

an earthen overflow. Mr. Grammer is sure that the water would
go on into Sage Creek if it didn't soak into. the ground ;”
Grammer said that, pursuant to Interim Permit No. 2816-340G, h
the dam had been constructed and was not equlpped with a drainage
device of any type. o . _ |

Mr. Robert Bond testified that he did not believethat
these small reservoirs nould adversely affeet“weter-riéhts'
25 miles downstream on Sageicreek. : ._.

Mr. Ralph Eklund testified that he surseYedhthe dam end,dt

reservoir site and is genereliy'famiiiar'ﬁith thehSurroundiné

Eklund does not think that the water impounded in thls reserﬁoir
would reach the objectors' downstream eppropriatlons. He
doesn't think that anyone could tell if the water impounded"ini
the reservoirwould flow one mile down to Sage Creek. -

Mr. Mike Burkhartsmeyer testlfled that he has water rlghts
from Sage Creek as evidenced by the llst of Notlce of Approprlatlon |
of Water Right introduced as Objectors Exh:.b:.t No. 4. He owns B
4,800 acres adjacent to Sage Creek. 'He ‘has a reservoxr on Sage R
Creek which covers 350 surface ecres. He uses the water for stoek-iJseef
water and he raises hay on the edge of this reservoir, -The
reservoir is equipped with a large pipe which he usessto”floed"
84 acres behind a large dike; He irrigates another 45 acres with
small ditches. | . o : |

He raises crested wheat. grass and native blue 301nt on these;

. irrigated acres. He has ralsed up to 140 tons of hay. He usually
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runs up to 150 head of cattle. .In recent years he has not
been able to 1rr1gate to the customary full amount.ﬁ This Vﬂ
reservoir is labeled Magnum Reservolr on the Department s frft
plat map. In the Sprrng of 1974, the Sage Creek Hutterlte o
Colony released water down to Mr._Burkhartsmeyer upon a judge sh:tnn'ff'
Qrder- k . :.'./ ) ! ;
Mr., . Burkhartsmeyer thinks that the recent water appropriatronef
upstream have dried up Sage Creek and prevented him frem exer0131ngt
his water rights. Mr. Maynard Johnson testzfied that for the *
last 4 years there hes been no runoff and that hls reservoirs f.
have: been dry. _ p d h L & h'_
Mr. Arthur Rambo testifzed that he owns about 3, 500 acres N
adjacent to Sage Creek. As lndicated by Objector 8 Exhrbit
No. 5, he irrigates 100 acres from the souroe of Sage Creek
by means of dikes and ditches and dlverslon dams. His irrigation -
works are shown on the Department E-3 plat map of 7. 33N., R. llE._'
Mr. Rambo believes that the continued building of small dams
upstream has dried up Big Sage Creek and prevented hzm from .
fully exercising his water r:.ghts in recent years. Mr Rambo B
has seen several dry years since 1951, hut until recently
(since 1970) he was always able to f111 at least seme of his
water rights. He has no knowledge of any ‘new reservoirs Whlch ;
are stopping water which should be hls.- _ 5 e
Mr. Virgil Jurenka testlfled thet, as eV1denced by Objectors'
Exhibit No. 3, he uses water from the source of‘Blg Sage Creek |

for stockwater and 1rr1gation._ He has a concrete and rock dlver51on
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~dam right in the creek. bottom from=which he dlverts water into
‘ a reservoir from which he 1rrigates 98 acres of. alfalfa and 55
acres of small graln. He has not heen able,to lrrlgate 31nce
1972, He believes that the creek has been dried up, because
of the drought and also because of other dams constructed up-.;d:
stream | |
The Department plat map of T. BSN, R..QE., shows Mr, Jurenka s .
1rrigated acreage, but- does not show his poxnt of drversion.'
He has seen new dams on the John Duncan property, the Sage Creek 2‘:-
Hutterite Colony, the Turner property, and several on side coulees_osh'-';
where he did not know the property owner..
| He has not had suff1c1ent water451%F 1972.. Even before 1972
Mr. Jurenka had been required to respect prior appropriators. 1,t
1 . - Big Sage Creek normally dries up in the fall. ; al,
On behalf of Mr. Stevenson, Mr John Warner testlfred that ;
Mr Stevenson claims water rlghts from the. source of Blg ‘Sage }‘:'
Creek dating back to 1898 as evidenced‘hy Objector.e-Exhib1t~
No. 6. - |
To clarify issues of fact raised;at:the hearing, the’Hearing.-
Examiner requested Department personnel to. make a field investi-"
gatxon of the Big Sage Creek area. The personnel made the inspection
and prepared a report, coples of whlch were served on all parties. ;rrf,€
As required by law, the Hearing Examaner hereby makes the foIIOW1ng
- Proposed Findings of Fact, Concluslons of Law and Order to the

Admlnlstrator of the Water Resources DlVlSlon, Department of

Natural Resources and Conservation. _
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PRDPOSED FINDINGS OF FACT

1. The Applicant seeks to appropriate & acreefeet of water ;f”
per’ annum for stockwatering purposes from an 1ntermittent coulee
which is tributary to. Big Sage Creek The water is to-be 3*'_ _
stored in a reservoir approximately one mile from Big Sage Creek.f“o

2. The dam was. deSLgned by 5011 COnservation Servzce l, .
personnel and was constructed according to the Soil Conservation f
Service specifications." ' | | - et

3. The dam was constructed pursuant to . Interim Permit No;

2816~-s40G issued by the Department on. September 13, 1974._themii:

12(2) of this Interim Permit required "the permanent 1nstallation3f'.r

of an adequate drainage device, channel or any other necessary :
means to satisfy ex;sting water rights. | , _ _
4. The dam is not equipped with any drainage device of any ;
types S Lo 'i
5. There has been a-drought and.verj‘iittle.runoff'in-the'
drainage area serving Big. Sage Creek for the last 2 or 3 yeers._.
6. Mr., Virgil Jurenka has an apparent prior existing
water right to take water from the source of Big Sage Creek
for the quantity of his actual benef1c1al use. |

7. Mr. Mike. Burkhartsmeyer has an apparent prior exieting

-right to take water from the source of Big Sage Creek for the 21

quantity of his actual beneficial use,

8. 'Mr. Arthur Rambo_hae_an apparentrprior‘exieting-rightipf

to take water from the source of Big Sage Creek for the quantity =

of his actual benefidialﬁuse;:;5f
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9. Mr. - Terry Stevenson has an apparent prlor existing
right to take water from the source of Brg Sage Creek for the
quantlty of his actual benef1c1al use.e:'

10. The testimony. did not establlsh that. the subject water

'of the appllcatlon would not reach the objectors in any event.r_
11. There was no ev1dence presented showing the streamfloW-_r_k_ ;e

. available in Blg Sage Creek or the dralnage area, precipltation':

and proportion of runoff serv1ng Big Sage Creek above the
objectors peint of dlver51on.;i- |

12. The field 1nvestlgat10n by Department personnel determlned
that the objectors and the. appllcants all had adequate water to 5-
£fill their diversion- works this May of 1975. |

From the foregozng Proposed Flndings of Fact, the Hearing

- Examiner hereby makes the follow1ng Proposed Conclusions of Law"

PROPDSED CUNCLUSIONS OF LAW

1. Under the provisions of Section 89—880 R C M 1947,_
a permit is required to approprlate water from the above—mentloned
unnamed tributary to.Blg.Sage~Creek.

2, In May of 1975 there were unappropr1ated waters in Big.

' Sage Creek and its trxbutaries.

3. Condltlonlng the permit subject to prior ex1sting rights
and requiring 1nsta11atlon of an adequate drainage dev;ce wzll
protect prior ex1st1ng rlghts.' . | | |

4. The means of construction are not adequate for lack of

a drainage device.




N | 5. The propoeedanseeisfafbenefioialfuéel ‘Stockwater is
‘ a beneficial use. _ ._ L . S u
From the foregoing Proposed Findings of Fact and Concluaions}:i:
of Law, the Hearing Examiner hereby makes the following Proposed ¥
Order

PROPOSED ORDER

1. That the Applicant ] Provisional Permit be approved
with the condition that the permanent installatron of an. adequate:
drainage device, channel, or any other necessary meana to satisfy
| existing water rights be completed: and checked by Department '
personnel. ' | : | .
2. That the Applicant 8 Prov1sidna1 Permit be: revoked unlels
said adequate drainage devioe is installed by June l, 1976. Tye..
‘ 3. That the permit be subject to all ‘prior exist:l.ng water

rights in the source of supply.

NOTICE: This is a Proposed Order and will become final when
accepted by the Administrator of the Water Resources Division of the
Department of Natural Resonrces ‘and Conservation._ Written exceptions'
to this Proposed Order shall be filed with the Department~and‘w1th
opposing parties w1th1n (10) daye of receipt of ‘same. Upon receipt
of any written exceptions by the Department,.opportunity will be ’
prov1ded to file briefs and to make oral arguments before the = S

Administrator of the Water Reeouroes DiV1810n.'

4”‘“ day. of /L/WMM. r975. :

DATED this






